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LegalWatch

A 30(b)(6) Can Sink Your Ship
Good re c o rds management policies and knowledge of the law will help re c o rds managers keep
their companies afloat in the face of possible litigation

Kirke Snyder, JD, and David Isom, Esq.

At the Core

This article
De s c ri bes the import a n ce of a
30(b)(6) depo s i ti on

Explains the po s s i ble spo l i a ti on
s a n cti on s

O f fers qu e s ti ons to help RIM
m a n a gers prep a re their com p a n i e s
for po s s i ble liti ga ti on

n several recent co u rt cases, cor-
pora te IT repre s en t a tives have
i n correct ly te s ti f i ed under oa t h
that their com p a ny po s i tively had
or did not have certain po ten ti a l-

ly rel evant doc u m ents or other data.
Wh en the truth was reve a l ed in co u rt that
t h eir ori ginal te s ti m ony was not acc u ra te ,
the ju d ge handed out sti f f fines and other
d a m a ging sancti on s . In a more recen t
c a s e , Mor gan Stanley ’s sancti on for failu re
to pre s erve and produ ce certain el ectron-
ic records con tri buted to an adverse $1.4
bi ll i on damages ju d gm en t . Col eman v.
Mo rgan St a n l ey, 2005 WL 679071 (Fla.
Ci r. C t . Ma rch 1, 2005); 2005 WL 674885
( F l a . Ci r. C t . Ma rch 23, 2 0 0 5 )

Why are we seeing more and more
co u rt sancti ons impo s ed against com p a-
nies for failu re to meet their liti ga ti on
d i s covery obl i ga ti ons? A lack of prep a ra-
ti on , a sharp attorn ey, or even a med i oc re
IT back gro u n d , can make the most ex pe-
ri en ced IT or records and inform a ti on
m a n a gem ent (RIM) staff l ook incom pe-
ten t , or wors e , deceptive .

30(b)(6) Depo s i ti on
Federal Rule of Civil Procedu re

3 0 ( b ) ( 6 ) , as well as the corre s pon d i n g
s t a te ru l e s , a re the new “ we a pon of

ch oi ce” in the battle for el ectronic discov-
ery, and IT directors and RIM managers
a re in the cro s s - h a i rs of the con trovers y.
Rule 30(b)(6) requ i res a com p a ny faced
with el ectronic discovery to de s i gn a te
one or more of f i cers , d i rectors , m a n a gi n g
a gen t s , or other pers ons to te s tify under
oath as to matters known or re a s on a bly
ava i l a ble to the or ga n i z a ti on , e . g. , i n for-
m a ti on managem ent and doc u m en t
reten ti on . Depending upon the co u n s el ’s
goal and stra tegy, the qu e s ti oning may be
u s ed for ro utine inform a ti on ga t h eri n g
or ra t h er it may be aimed at uncoveri n g
i n ten ti onal or negl i gent spo l i a ti on of
data po ten ti a lly rel evant to the liti ga ti on .

These 30(b)(6) depo s i ti ons can be a
n i gh tm a re for the unprep a red bec a u s e
the co u rt now places a big bu rden on

companies to save po ten ti a lly rel eva n t
doc u m ents and other data wh en they
f ace the threat of l i ti ga ti on . A co u rt may
i m pose severe mon et a ry sancti on s
a gainst a com p a ny whose repre s en t a tive
te s tifies that certain doc u m ents have
been ret a i n ed wh en they in fact have
been de s troyed or who te s tifies that cer-
tain doc u m ents were de s troyed wh en
t h ey in fact were not de s troyed . Th i s
means that a com p a ny must have rel i a bl e
s ys tems in place to know what doc u-
m ents have been ret a i n ed and what doc-
u m ents have been de s troyed .

D uty to Pre s erve 
A legal duty to retain doc u m en t s

m ay arise from a nu m ber of s o u rce s ,
i n clu d i n g :

1 . S t a tutes and Reg u l a ti on

• In ternal Revenue Code 

• S t a te and federal envi ron m en t a l
s t a tute s

• L a bor and em p l oym ent laws

• Criminal statutes that punish
ob s tru cti on

• Sa rb a n e s - Ox l ey Act of 2002 and
rel a ted SEC reg u l a ti on s , wh i ch ,
a m ong other requ i rem en t s , m a n-
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d a te that auditors maintain work-
p a pers and other audit or revi ew
records for seven ye a rs from the
con clu s i on of the audit or revi ew 

• In du s try - s pecific statutes and reg u-
l a ti ons that impose unique doc u-
m ent reten ti on requ i rem ents 

• USA PAT R I OT Act and rel a ted reg-
u l a ti on s , wh i ch impose obl i ga ti on s
for  financial insti tuti on s , su ch as
banks and credit union s , to co ll ect
and maintain inform a ti on rel a ti n g
to custom ers , c u s tom er acco u n t s ,
and certain types of tra n s acti ons 

This is a very important con cept for
RIM and IT managers because the pen a l-
ty for spo l i a ti on can call for both civi l
( m on ey) and criminal (jail) con s e-
qu en ce s . A com p a ny has a duty to pre-
s erve doc u m ents rel evant to the issues in
a govern m ental inve s ti ga ti on , a u d i t , or
c ivil acti on as soon as the com p a ny
k n ows that the inve s ti ga ti on , a u d i t , or
acti on has been com m en ced or is re a s on-
a bly likely. Pru dent attorn eys wi ll advi s e
cl i ents to pre s erve el ectronic evi den ce
on ce a con f l i ct re aches the stage that liti-
ga ti on appe a rs likely.

of Re s t a u rant Mgm t . Co. v. Ki d d e - Fenwa l
In c . ( N . M . 1 9 9 9 ), the re s t a u rant bro u gh t
a claim for bre ach of i m p l i ed warra n ty
and negl i gen ce against Ki d de - Fenw a l , a
com p a ny that inspected , rep a i red , a n d
m a nu f actu red a fire su ppre s s i on sys tem .
The fire su ppre s s i on sys tem all egedly
f a i l ed all owing a grease fire in a re s t a u ra n t
to become more de s tru ctive than it
should have been . Before filing su i t , t h e
re s t a u rant all owed the fire su ppre s s i on
s ys tem to be de s troyed du ring ren ova ti on
of the re s t a u ra n t . Af ter learning of t h e
loss of the fire su ppre s s i on sys tem , defen-
dants moved for su m m a ry ju d gm ent or
d i s m i s s a l . The trial co u rt gra n ted the
m o ti on because the re s t a u rant had per-
m i t ted the de s tru cti on of evi den ce that
should have been pre s erved .

Is sue Pre cl u s i o n / Pre clusion of Expert
This sancti on forbids the spo l i a ti n g

p a rty from using specific evi den ce or
bri n ging issues before a ju ry. G en era lly, i t
is used wh en one party ’s ex pert has had
an opportu n i ty to vi ew the item in qu e s-
ti on and in the process has de s troyed it,
a l tered it, or misplaced it. In short , co u rt s
h ave determ i n ed that it is simply inher-
en t ly unfair to all ow one party to have an
ex pert te s tify to an item that he has had
the opportu n i ty to examine and then ,
t h ro u gh that party ’s own miscon du ct ,
preven ted the opposing party from
h aving the same opportu n i ty.

Adverse In f eren ce
As an altern a tive to dismissal or

i s su e / ex pert preclu s i on , a ju ry may be
i n s tru cted to pre sume that the evi den ce ,
i f produ ced , would have been adverse to
the party who de s troyed it. For su ch an
i n s tru cti on to be given , t h ere must be a
con n ecti on bet ween the inferen ce and
the lost evi den ce . In short , a l teri n g,
de s troyi n g, or misplacing an item mu s t
h ave a causal rel a ti onship to the inferen ce
s o u ght to be obt a i n ed . The purpose of
giving su ch an adverse inferen ce is to
re s tore the aggri eved party to the same
po s i ti on as if the spo l i a ti on had not
occ u rred and also to deter others .
G en era lly, before an adverse inferen ce is

One of the most important
common law document retention

obligations arises out of the
doctrine of “spoliation.”

• S t a tutes of l i m i t a ti ons that indi-
rect ly impose doc u m ent reten ti on
obl i ga ti ons by making certain doc-
u m en t s , su ch as con tracts and per-
s on n el files, rel evant to po ten ti a l
d i s p utes that may remain dorm a n t
u n til the statutory peri od for bri n g-
ing suit passes 

2 . Co n tra ct s

Ma ny con tracts contain provi s i on s
requ i ring that certain materials be pre-
s erved for futu re use. For ex a m p l e , con-
su l ting agreem ents frequ en t ly requ i re the
con sultant to retain analyses and data
prep a red as part of the con tract for a
s pec i f i ed peri od of ti m e .

3 . Common Law and Ju d i cial Prero ga tive 

Co u rt dec i s i ons may also impo s e
duties to retain doc u m en t s . One of t h e
most important com m on law doc u m en t
reten ti on obl i ga ti ons arises out of t h e
doctrine of “s po l i a ti on ,” wh i ch is the
i m proper de s tru cti on of evi den ce rel e-
vant to a pending or re a s on a bly fore s ee-
a ble lawsuit or legal proceed i n g.

The essen tial el em ents of n egl i gen t
s po l i a ti on are :

• Ex i s ten ce of a po ten tial civil acti on
• A lega l , reg u l a tory, or con tractu a l

duty to pre s erve evi den ce that is rel e-
vant to the po ten tial civil acti on

• De s tru cti on or altera ti on of that evi-
den ce

• Si gnificant impairm ent in the abi l i ty
to prove or defend the lawsu i t

• Causal rel a ti onship bet ween the evi-
den ce de s troyed and the inabi l i ty to
prove or defend the lawsu i t ; a n d
re su l ting damage s

No te that a com p a ny must be in
com p l i a n ce with the vast array of reg u l a-
tory agency reten ti on requ i rem ents or
risk the po ten tial sancti ons of s po l i a ti on .

Th ere are several po s s i ble spo l i a ti on
s a n cti on s . These inclu de dismissal, i s su e
preclu s i on / preclu s i on of ex pert , advers e
i n feren ce , and criminal sancti on s .

Di s m i s s a l
A ju d ge has the aut h ori ty to dismiss

a case if the parties have failed to pre s erve
c rucial evi den ce . For ex a m p l e , in the case
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Typical General IT Questions
• In how many different locations do you have operations?

• Where are they located?

• How many servers does your company use?

• Are all servers backed-up for disaster recovery purposes?

• Can you identify which server(s) support each application?

• Can you identify which backup tapes contain data from a
selected server?

• Can you identify which IT assets (hardware and software) are
being used by each employee?

• Is there a published set of IT compliance rules? Is the docu-
ment available?

Data Retention Questions
• Who is the person in charge of your data retention policies?

• Are this person’s responsibilities regional, national, and/or
international?

• Are the data retention policies published and is the document
available?

• Do you always follow the published data retention policies? If
not, why not? 

• Are you aware of the regulatory rules concerning document
retention for your organization (SOX, SEC, HIPAA, etc.)?

• How long has it been since the data retention policy has
changed?

• Has the policy changed as a result of any pending legal
actions?

• Is this retention policy in place across all locations within the
company?

• Has this been audited across the co m p a ny? When and by whom?

E-mail Questions
• What is the current retention policy as to electronic docu-

ments and other data?

• What e-mail systems are you using? What versions?

• Who is the person(s) in charge of the company e-mail
systems?

• Are all sites using the same e-mail package and version? 

• What other e-mail packages have you used historically?

• When did you migrate from the previous version to this
version? Over what time frame?

• Were all sites using the same package at that time?

• Were the old mail boxes converted or did the users simply
have an old and new mail box?

• What happened to the old e-mail? Was it deleted or allowed
to stay on the server?

• Do those servers still exist?

• Were the disks ever imaged or copied other than to tape?

• Does that media still exist today?

• Can a user have multiple e-mail accounts?

• How are these accounts tracked?

• Where is e-mail saved when a user saves it?

• Does the user have options as to where to save e-mail?
What are the options?

Tape Backup Questions
• Wh at backup sys tems are you curre ntly using?

• How long have you been using them?

• Is the same version in use across all sites? If not, w hy not?

• Wh at other sys tems  have you used histo ri cally? 

• When you migrated from one sys tem to the other sys te m ,
w h at happened to the old dat a ?

• Wh at ty pes of sto rage media are you curre ntly using?

• Are all sites using the same generation of te c h n o l ogy ?

• What other types of technology have been used
historically?

• When you migrated from the older te c h n o l ogy to the new
te c h n o l ogy, w h at happened to the old tape s ?

• Did you retain the old tape dri ves and softwa re to allow
a c cess to this te c h n o l ogy ?

• How do you keep track of which tapes you own and which
t a pes are onsite or offs i te ?

• H ave you always used this sys tem? If not, w h at sys tem wa s
used prev i o u s l y, and how was the info rm ation migrate d
when the new sys tem we nt into place ?

• When you move a tape offs i te, h ow do you re concile the
media move ?

• How often do you pe rfo rm a phys i cal media audit to
e n s u re that all tapes are acco u nted fo r ?

• How is your media sto re d ?

• Is it on a ro t ation cyc l e ?

• How is the cycle dete rm i n e d ?

• Do you have a po l i cy of ve rifying that backups are accurate ?

Normal Course of Business Document/ Data Retention Questions
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given , the aggri eved party must show that
the spo l i a tor acted with bad faith or som e
o t h er type of wi llful intent or wi ll f u l
beh avi or.

Criminal Sancti o n s
One of the hammers ava i l a ble for

ju d ges to swing to en force civil liti ga ti on
doc u m ent discovery is the ch a r ge of c ri m-
inal con tem pt of co u rt for a party failing
to produ ce the evi den ce ordered by the
co u rt . All federal and state ju ri s d i cti on s
recogn i ze this judicial preroga tive and the
po ten tial pen a l ty of time in jail for the
of fending party.

The Impact of S a rb a n e s - O x l ey
The Sa rb a n e s - Ox l ey Act (SOX) has

also had significant impacts on the
requ i rem ents rel a ting to doc u m ent reten-
ti on , i n cluding cri m i n a l i z a ti on of t h e
de s tru cti on , a l tera ti on , and falsificati on of
records in federal inve s ti ga ti on s , b a n k-
ru ptcy cases, and official proceed i n gs .
Secti ons 802 and 1102 of the act amen ded
the federal ob s tru cti on of ju s ti ce statute ,
Title 18 of the Un i ted States Code (Cri m e s
and Criminal Procedu re ) , to sign i f i c a n t ly
i n c rease pen a l ties for the de s tru cti on ,
a l tera ti on , and falsificati on of records in
certain circ u m s t a n ce s .

Section 802 provides for a fine and
imprisonment for up to 20 years for
anyone who knowingly “alters, destroys,
mutilates, conceals, covers up, falsifies,
or makes a false entry” in any record or
doc u m ent with intent to impede ,
obstruct, or influence the investigation
or administration of any matter within
the jurisdiction of a federal department
or agency or any bankruptcy case.

Section 1102 establishes the same
pen a l ty for anyone who corru pt ly
“alters, destroys, mutilates, or conceals”
a record or document with intent to
impair its integrity or availability for
use in an official proceed i n g.
Si gn i f i c a n t ly, the official proceed i n g
need not be pending or about to be
instituted at the time of the offense.

How Prepared Are You?
Is your company vulnerable to a

charge of spoliation? It may be based on
h ow well your IT or RIM manager
responds to the sample questions in the

Ki rke Snyd er, J D, is the San Fra n ci sco Di re ctor of the e-Di scovery Pra cti ce at LECG , In c .
He can be re a ch ed at  k i rke . s nyder @ l ec g. com;  David Iso m , E sq ., is Chair of the Na ti o n a l
e Di scovery & eReten tion™ Pra cti ce Group of the intern a tional law firm Gre en berg
Tra u ri g . He can be re a ch ed at  i s om d @ g t l aw. com.

sidebar, “Normal Course of Business
Document/Data Reeention Questions.”
The questions are designed to uncover
how records and information manage-
ment processes work within your com-
pany and to determine how effectively
they operate on a day-to-day basis. RIM
managers would do well to notice that
electronic records are emphasized and
that answers to the questions could be
very complex for large companies with
highly decentralized operations.

Opposing co u n s el wi ll use the
ans wers given by the IT manager or RIM
m a n a ger as the fo u n d a ti on to su pport an
a ll ega ti on of s po l i a ti on rel a ted to a liti ga-
ti on matter. Th ere is no su b s ti tute for
prep a ra ti on . Role play with legal co u n s el
s everal times before answering any qu e s-
ti on under oa t h . Do not accept the
exc u s e , “We are too bu s y ” or “We don’t
h ave the bu d get .” As one veteran liti ga tor
s a i d , “ If you don’t have the time or bu d g-
et to do it ri gh t , you su re don’t have the
time or bu d get to do it over.”

• H ave you ever sto red data onsite ?

• If you now store data offsite, have you physically audited these
old locations to ensure that they no longer contain media of
any kind? 

• Who is your offsite storage vendor?

• How long have you used this vendor?

• Do all sites use the same vendor?

• What other vendors have been used historically?

• Have you performed an audit to ensure you have the data you
think you have?

• Do you maintain historical tape catalogs that allow you to see
what files are on what tapes? If so, how far back can you tell
what information is on which tape?

Evidence Preservation Questions
• When were you instructed to preserve potentially relevant

documents/data relating to the litigation?

• What actions were taken to:

• p re s e rve po te ntially re l eva nt elect ronic and paper doc u m e nt s ?

• notify employees or third parties to stop deleting or alte ri n g
po te ntially re l eva nt doc u m e nt s / d ata? 

• p reve nt key users’ PCs from being re cycled should they leave
the co m p a ny or be given new equipment ?

• p reve nt key users from destroying or alte ring their netwo rk
f i l e s ?

• p reve nt e-mail from being destroyed or alte re d ?

• p reve nt backup tapes from being ove rw ri t te n ?

• s u s pend normal doc u m e nt destru ction of offs i te doc u m e nt s ?

• What changes did you make to your tape rotation and
re te ntion po l i cy to acco m m od ate litigation hold re q u i re m e nt s ?
When were these changes made?

• How do you determine what tapes needed to be held?

• How did you confirm you held the right tapes?
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